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SANDLER, REIFF, YOUNG & LAMB, P.C.

VIA EMAIL
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November 7, 2011

Dear Mr. Jordan,

On behalf of the Nebraska Democratic State Central Committee' and Gerry
Finnegan, im his official capacity as Treasurer (“collectively referred to as “NDP™), we
write in response to the complaint in MUR 6502. The complaint involves four issue
advertisements (two radio and two television) focused on the national budget debate,
sponsored by the NDP and featuring Senator Ben Nelson, the state’s most senior
Democrat. In its complaint, the Nebraska Republican Party ("NRP”) alleges that these
ads, which were aired more then a year before the Senator’s general elecion, are
cooniinated contmunioxtions. The conpliiint also shieges timst the ads were in violation of

the Act’s disclaiinee vequineramnis. As explainl fonther beless, theze is Be merit to the
compiaint, and the Commission showld ismmerdiately dismisa it.

SFATEMENT QF §A(S

The NDP is a State Committee of a political party as defined by 2 US.C. §
431(1S). From mid-July 2011, to mid-September 2011, the NDP ran a series of
advertisements designed to inform Nebraskans about issues before Congress. The
advertisements feature Senator Ben Nelson, the state’s most senior Democrat who is a
candidate for reelection in November, 2012. These issue advertisements coincided with
the historic debuate in congress about whether s cut csitlemsesn programs {ike Social
Security and Mxdicsrer, and ihonw to lower the nntieniai debt. The atie wared Nebmskees

! We naty tiza the omsslaing was ailimased to the Netwgsica Desteczmic Puity, nitich @ mplained infra, is
interchangeably used with the Nabraska State Cenial Committee.
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about proposals to cut these programs and urged them to take action by signing a petition
to protect ihe arograms. Additionally, they assured Nebraslams that Sermtor Nelson
woudd Egin to protact Medicare und Secial Secarity while worldng for a respsnsible
fiscal policy.

The ads were sponsored by the NDP, and featured Senator Nelson who appeared
and delivered kiis messaga as the anly Nebisska Demociat divectly invalvnd in the fedesel
ddmmdsmwm&nwmmmumdm&hmn suppart of the
Seaator’s campaign.?

“disseminate, distribute, or republish... campaign materials” prepared by Senator Nelson.
The basis of their allegations is tht the content =vomg was net when he appearal i the
ads mmii tisxt hiy campdign saut two “Ivenis™ on the same budget issues msTieows dissmwid
in the mds. As expisined belmx, the nomhint pany s vet been nut.  Aw iz helewy,
the NDB did mat sielate aoy diaclaisar mquircasats se segaed by 2 US.C § 441d.

ARGUMENT
1. The Advertiscments Do Not Meet the Content Prong to Be Coordinated.

To be coordinated, a party sponsored ad must meet the payment, conduct and
content prang, the lest of whith i1 at issue itire. To mveit the gontent preng, a sulv pm¥
communication must either: (1) disseminate, distribute, or republish campaign materials;
(2) contain eqpmss wiissecy, ms defined by 11 CF.R. § 190.32; ar (3) ncfar ta the
candidng=, ar another candidate for the: noﬁn:,uﬁhmmdlyalﬂusmmk
being distribated in the jurisdiction in which he is runming.? 11 CF.R. § 109.37(a)2)G)-

The complaint does not allege that any of the advertisements that are subject of
this complaint contain &xpress advocacy or any direct reference to a federal candidate
within 90 days of an election, as tiese advertisenrents were aired in July and August
2011, long before the start of any 90-day window applicable to Nebraska elections in
2012. Specifioali>, four wit reftwenwed im the vwmpldint dv w0t comtuin enpems; civosasy.
The advetitweseis disoass tic NTIP i Sewetor binivon’s getdtion on @ busiget oribis
as wyil aa the pwsition of Repobliean leadess an thase isnns. Based ypna ths timitg of
the ads, the: Gact that them is na rxlnartation for a Listnaer 10 alect ar dafeat any candidats,

2 The that it dha nels may tane heen paitl fir with fisrds tranafiaussl from u setianal party sommime is
completely itvelevant to any analysis in connection with this matter. Party committees are free to transfix
unlimited funds to a state party committee and a stz party committee may use such funds for issue
dvlllny 2URC. § 441a(ai(d).

nwumMMMOommmmdhemwmrmmh
encompass ads that are the “functional equivalent of express advocacy,” the change was not made to the
relevant party regulistions. See 109.21(c)X5). Set also Coordinated Coumitvations, 75 Pad. Reg. 55947,
55948 {"The COmemission k mor, & this time, adepiing a s harbor for certain public essemenicesioss pati
for By zon-pvefit onpeizations dexeribed 2 26 U.S.C. SSRUK3) (*‘B01(c)(3) mﬁm"}uwﬁh‘
the nudes voncerning party cosmlihiited communications st 11 CFR 109.37.7)
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nor any reference to the election or character of any federal candidate, these
advertisemesss cwuld not, in any way, “be barpireted by a wasesmble porson es
corininmy sivormny of the sinctien wr defestt of or= or s cleshly identified
candidnies.” 11 CF&. § 100.22h).

The NRP alleges that the advertisements are republications of tweets disseminated
by the campaign of Sensior Nelson. The complaint alleges twn altemnative theories of
republication, neither of which is supported by Commission rules. First, the NRP alleges
republication by virtue of the fact that Senator Nelson is the speaker in these
advertisements. Second, the NRP alleges that the themes in the advertisements are
consiztent with tweess disseminated by the Nelson campaign several metits prior to the
dissemitwtion of the ND¥ advertisements.

Uinier Ciaentmisyien rules, mrpmblamtion i triggered when a third party uses pre-
existing graphics, video or audio materials. However, republication does not occur whean
aﬂnrdpmymatsgnphhsmhmumdw—tmnh In MUR. 6844 (Masgime), the
Commrission beld that reguhlication did nat exist when the Democratin Seantonial
Campeign Committes created an advertisement featuring a candidate who appeared and
spoke 10 the camera. The Coz=unission stressed that the party produced and disseminated
its own material, rather than distributing materials produced by the campaign.

It MUR, 6037 (Mexkicy), tie Commission fownd @2ve wan 80 republication, even
when ihie eumiidate himeelf agpeared in a st paciy sl mad oven wiven shere were some
similarities between his own campaign materials and language in the state party ad.

Hum, the NDSCC ereaind the advastizameats, hirad cosmultonts te deafk the maript
and shent and edit foatnge. The NDSCC did not use any prasxisting graphics, video or
audio matesials produced by Senator Nelson’s campeign. Senator Nelson’s involvement
is consistent with the Commission’s guidance, and does not constitute republication.

PPth respect to the comeent of the tweets, in MUR 983 T8stexkley), a féderal
candidste appeared in u Desveciutic Mty of Otugten adwertissaase:t st sited thos we
shouid giwe: bur troaps “the respio: ey dosarve,™ vibich viag thn sizne lnswuage ueed in n
previous press release by his campaign committee. However, the General Counsel
concluded that fhe ovealep in sech a short, coanmnsn plemse wars not sufficiant to satisfy
the repuhiicetion requisement. MUR 6037, Fizst Gereral Counsal’s Report, p 11-12.

Like the Merkiey phrase, “on the backs of seniors™ is also commonly used by
elected officifls. The phrase does not belong to the Nelson campaign, or any campaign.
It is a short, common, often used phrase that does oot satisfy the republication
requirenvent.

Based upen the sbove, the mimertiswmon:s i this smtwer do net most ot contest
pramg of the Comemission’s e pan ot entl, teemies, oainot e dwenert tv e a
coonlinated ecanrminécatien.
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2. The Disclaimer Error was Inadvertent and Due Entirely to a Vendor Error.

The complaint alleges that one the ads had an incomplete disclaimer. The Act
requires any carassrryinatisn paid fer by a phlihael party coammitiasrend methesisnd by &
canstidate fisr Eedesel offien ¢a “state ciderly that the ceenmmnsaation has bocu paid faw by
such autiorized politital counmiftee.” 2 U.S.C. § 441d(1); 11 CF.R. § 110.i1.

The respondents acknowledge that, during the initial post-production of the
“Nelson Ad,” there was an inadvertent vendor error where the word “Democratic™ was
omitted from the written disclaimer at the exd of the advertisement. This emur was
discovered after the ad had been sBipped % stutions but before the advertisement bad
begnu W air. A comuctsd version of the alvatsemsat wus sext 3 sieniuns prior & ha
airiby uf tia: advosissscon to replans the enzoerons smtiom.  Appazently, one er mozs
statians wnn: bave aised the sdvertiesmans befirs di comested veroina mpinead the
crramaaus vesion. We e nat bolivve that the ermnecns vorsina syt more tiwem ane or
two Hmes.

The Nelson Ad included other oral and written identifying information that would
not have misled the public as to who paid for and approved the ad. Senator Nelson
explicitly said that he approved of the message and the on screen disclaimer included bis
authorization. There was no aftempt w 1nislead the public through the omission of
“Demucratic” in fire disclisinz:r, sud the NDP lind nixde every effort to fix Sie oxor
before fs wes aimsth In unp veent, it wes clow that the NIRP sporswmwd the ads sad »oxp
allegahon that the emor was [ifostiesni is nonsensical:

Generally, the Commissian has net held & Comanittae liable for the failure te
place a disclaimer om:a communication when the failure wns caused by a vendor error or
when the disclaimer substantially complied with the requirements. Therefore, the
Commission should dismiss this matter as it has done in previous cases where there has
been an inadvereent vendor error. See MURSs 4566, 5133, 5887, and 5109.

3. Thx Nebrestin Demwcratic Party Disclaimer is Proper.

The enmpinwil site sieges that the mis “Prorise™ and “Wrong Way”™ amtained
improper disclaimers as they said paid for by the “Nebraska Democratic Party” instead of
the Nebmska Democmtic State Central Committae. The “Nehraska Democratic Party” is
used interchangeably with the “Nebraska Democratic State Central Committee” to
describe the NDP and both names fully comply with the Act and regulations. Asa
general matter the IRDP refers to itself'as the “Nebraska Democratic Party” and all
materiails, as well as its website refer to the organization in this mmner. Sec NBP
webshe at www. nebraskadewrociis.org.  Therefore, the committee used this disclaimver
in coumrection wish ita July radio advertisements. Whwea the commminee ereaiid tie
Seomrber rehmision adwmestissmc:mts, h wes advised to usc its FBC mgiwered nanse in the
discleimsy. Notwithstanding this mivice, both upmnachns fatly comnply vrich the
requisnneats Gf the FEC’s egubitiens. The FEC wgulntiens newely semine dhat the
“full” name of the corsisiitan sprmzcsing an advertisanaent ha dinclased in tae
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advertisement. 11 CF.R-§ 110.11(a)(3). The regulation does not specify that it must be
the registered meme of the committee but sather the full mame of titc soremittee. Fere,
sinos the NDP commonly refers to itseif as the “Nebeniika Democmatic Party,” there could
hawe txmm o confusion as to who sponsorest the advestisessuts.*

CONCLUSION
For the foregoing reasons, the MUR 6502 should be dismissed.

Sincerely,

NeilReiﬂ‘M
Counsel for the Nebraska
Democratic: State Central Committee
and Gerry Finnergan, in his official
capacity as Treasurer

4 It should be noted that the NDP is planning to incorporate itself as a not-for-profit corporation as the
“Nebraska Democratic Party™ and will also be amending its registered name with the Federal Election
Commission to be the “Nebraska Democratic Party” shortly.
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- FEDERAL ELECTION COMMISSION %
999 E Street, NW (o) P
Washington, DC 20463 fr“, -
> =
smreueuroroumou OF couuseu. ‘:,
{aase u: fs F
MUR#_(;Sol
NAME OF COUNSEL: NL:J RCI(’F
FIRM: o 7 + L‘--b p- <
ADDRESS: ___|O2S Ue_rm,_,.i Ave., NW  suite 300
R W o-sh,‘,’ ) C. 200a%
TELEPHONE- OFFICE (222)_ 429 - 4l

FAX(02) Y99-/5

The above-named individual and/or firm is hereby designated-as my counsel and is
authorized to receive any notifications and other communications from the Commission and
to act on my bahalf before the Commisslon.

. 2#’/”
bt Qoogersis Siie Gunlten™ - X
Date Sempondentigest -Signature Titie(TreasurariCandidate/Owner)
_NAMED RESPONDENT: Nebosia Diguocomric Ste Conm ! Commiree

MAILING ADDRESS:___ 1329 H SF
(l_'luul’nnt) '
TELEPHONE- HOME ( o2 ) Dot-forF

BUSINESS (Yor ) 439Y-2i1%D
information is belng sought as pert

conducied by the Federal Elaction Comsnission and the
mdzumsmmmm Thia section prahibits making public any nvestigation
conduoted by the Faderal Elsation OCommission

without the express writien consent of the perean under

Rev. 2008
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| ﬁ 900 E Street, NW
0  Washington, DG 20463

;
(9]
Py
=
@
MUR# éSQQ. )
NAME OF COUNSEL: Nc e REIEF
FIRM; ' C(FF AC
ADDRESS: Vee 7 v& W v /7&

 WasaxTee) DC  Doop

TELEPHONE- OFFICE (202)_ 479 —111/
FAX (2229 479- 1S

The above-named individual andfor firm is hereby designatsd as my counsel and Is

T j96-]] 11

. c
Date Respondent/Agent -Signature
2 (= MeRAnssh Damocraiic IR Ganeaz. Comrm

W —Gclry FINNEGN

MAILING ADDRESS: /397 H. ﬁ__ﬂzﬂk_gﬂa__z&m_‘_’.‘;_‘gsﬁg__
(l'l-ml'rhﬂ

TELEPHONE- HO'IE (

BUSlNll'(_.ﬂJ_i?_"_".ﬂ_&____
Information is being sought as part of conducted by the Federal Election Oommission and the
oonfidentiality

belng
provisions of 281.8.0, uu(-maw This section prohibilts making public any kwestigation
S e e St e o s v o b

Rav, 2008
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